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%@p;rtment of Health Services ("the Department) and Alta Pacific
1§%using Partners TII ("Covenantor”), a California limited
ipartnership, which is the Owner of a certain portion of the
Common area located withih the Stonegate Development situated in
the City of Milpitas, County of Santa Clara, State of
California, as described in Exhibit 2 attached hereto and
incorporated herein by this reference, and as shown on Exhibit B
attached herato and incorporated herein by this reference ("the
'Property“), with reference to the following facts:

A, The Property contains hazardous substances.
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1 B. Description of Facts.

B.1. Burial of Contaminated Soils. The Property is the

+

!
ﬁrepository of approximately 13,000 cubic vyards of soils
i
icontaminated by residues of the following pesticides:

()]

_Dichloro~diphenyl-trichloro ethane (DDT) , Dichlora-

diphenyl-dichloro ethylene (DDE), Dichloro-diphenyl-dichloro

.ethane (DDD) , Beta  hexachlorocyclohexane (BHC) , Delta
|

Ehexachlorocyclohexane (DHC) , Gamma hexachlorocyclohexane

w o = G

*(Lindane), Dieldrin, Endosulphin II, Endrin, and Toxaphene. The
10

average pesticide concentration in the contaminated soils at the

11
12 ithe Property have been covered with the following (herein

13 collectively referred to as the "Cap"): one foot of clean soil

14 0. nd four to seven feet of clean £ill for the installation of

158utilities (collectively the "Utility Layer"); eleven inches of

16 gravel road base (the "Road Base"); and three inches of asphalt

17 (the "Asphalt Covering").

18 B.2. Exposure Pathways. If the contaminated soils

19 should become uncovered, exposure to the contaminated salls may

20noccur via dermal contact, surface-water runoff, wind dispersal,

) :
2ltor migration to the groundwater resulting in dermal contact,

zziinhalation, or ingestion by humans. The potential human health

23

leffects resulting from exposure to pesticides include: potential
4

1
24 tumor formation from possible carcinogens; liver and Xxidney

25:damage, fetotoxicity, and Central Nervous System (CNS) effects.

26

27 minimized by placing an impermeable cap over the buried soils to

-2

Property is 15 parts per million.  The contaminated soils at

The risk of public exposure "o the contaminants has been
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eliminate any significant risks to human health aor the

ienvironment.
B.3. Adjacent Tand Uses ang Population Potentially
iIAffacted. Stonegate Development is a residential Community

,whlch 1f developed will cansist of eighty-nine single family

lresidences, a park, common areas and private roadways,

Stonegate is located in a mixed residential-commercial area

radjoining Dempsey Road and one block . distant from. the I-§80

freeway in Milpitas, california.
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C. Covenantor desires and intends that in order to
protect the present or future éublic héalth and safety, the
Property shall be used in such a ﬁanner as to avoid potential
harm to persons or property which may result from hazardous

substances which have been deposited within the Property,

ARTICLE I

17
18
13
205
21
22,
23

24

GENERAL PROVISIONS

1.01 Provisions to Run with the Tand. This Covenant

sets forth- protective provisions, covenants, conditions and
restrictions (collectively referred to as "Restrictions"), upon
and subject to which the Property and every portion thersof

shall be improved, held, used, occupied, leased, solg,

‘hiypothecated, encumbered, and/or conveyed. Each and all of the

Restrictions shall run with +the land, and pass with each and

25

26

o
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every portion of the Property, and shall apply to, inure to the

benefit of and bind the respective successors in intérest
thereof, provided that this Covenant does not encumber any

-3~
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'adjacent property. Each and all of the Restrictions are imposed
Eupon the Property. Each and all of the Restrictions are imﬁosed
|

32‘pursuant to Health and Safety Code Section 25355.5 and run with

lthe land pursuant to Health and Safety Code Section 25355.5.

5 o

Fach and all of the Restrictions are for the benefit of and
enforceable by the Department.

1.02 Concurrence of Owners Presumed. Al purchasers,

ilessees, or poséessors of any portion of the Property shall be
1 .
1deemed by their purchase, 1leasing, or possession of such
Property, to be in accord with the foregoing and to agree for

and among themselves, their heirs, successors, and assignees,

and the agents, employees, and lessees of such owners, heirs,

éuccessors, and assignees, that the Restrictions as herein
established must be adhered to for the benefit of future Owners,
and Occupants of the Property:; and that their interest in the
Property shall be subject to the Restrictions contained herein.

1.03 Tncorporation into Deeds and leases. Covenantar

desires and covenants that the Restrictions set out herein shall

he incorporated in and attached to each and all deeds,

easements, licenses, and leases of any portion of the Property.
ARTICLE II
DEFINITIONS

; 2.01 Department. "Department" shall mean the California
I

il agencies, if any.

Department of Health Services and shall include its successocr

E!.Q!?jqﬁlnz.n-
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, 3.01 Restrictions on Development and Use. Covenantor

[ B BRI I R I I N |

2.02 Improvements, - "Improvements" shall mean all

buildings, roads, driveways, regradings, and paved parking
lareas, constructed or placed upon any portion of the Property.

2.03 Occupants. "Occupants" shall mean Owners and those

persons entitled by ownership,' leasehold, or other legal

lrelationship to the exclusive right to occupy any portion of the

!PrOPerty.

] 2.04 Owner or Owners. "Owner" or YOwners" shall mean

,
fi
i

;the Covenantor and/or its successors in interest, including

gheirs, and assigns, who hold title to all or any portion of the

Property.

i ARTICLE III

DEVELOPMENT, USE, AND CONVEYANCE OF THE PﬁOPERTY

promises to restrict the use of the Property as follows:

a. The entire area of the Property shall be covered

with the Cap to prevent offsite migration of contaminants and

prevent exposure to onsite residents or onsite workers;

b. No grading or excavation of the Property that would

permanently expose contaminated soils shall be _ permitted;

i
gprovided however, that the foregoing shall not prohibit grading
t
|
|

or excavation of the Cap in a manner which does not disturb any
contaminated soil buried in the property;

c. The Property shall be posted with a sign in English
and Spanish stating thaf no grading, excavation, or building
activities which would require excavation of the Property bélow

—5-
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the Utility lLayer are allowed without written permission of the

| d. Any contaminated soils brought to the surface by
b “
igrading, excavation, trenching, or backfilling shall be managed

¥in accordance with all applicable provisicns of state and

federal law;

i

|

i e. The Owner shall notify the Department of each of
f

i

I

Fthe following: 1) The type, cause, location and date of any
|

%disturbance to the Cap which, unless- immediately repaired, will
I
il

materially affect the ability of the Cap to contain subsurface
ihazardous substances beneath the roadways of the Property; and

2) +the +type and date of repair of such disturbance.

iNotification to the Department shall be made by registefed mail
(at least five (5) working days prior to any planned repair of
the Cap. Notification to the Department shall be made by
lregistered mail within five (5) working days of the discovery of

lCap disturbance and the completion of repairs; and

£. The Department shall have access to the Property
for the purpaoses of inspectian, surveillance, or monitoring, as

iprovided for in Chapters 6.5 and 6.8 of Division 20 of the

%Health and Safety Code.

l

3.02 convevance of Property. The Owner or owners shall

gprovide a thirty (30) day advance notice to fhe Department of
%any sale, lease, or other conveyance of the Property or “an
%interest in the Property to a third person. The Department
shall not, by reason of the Covenant, have authority to approve,'
disapprove, or otherwise affect any sale, lease, or other

N
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‘conveyance of the Prope;ty except as otherwise provided by law

lor by reason of this Covenant.

3.03 Enforcement. Failure of +the Owner or Owners to

1]
v

'shall be grounds for the Department to require that the Owner or
|0wners modify or remove any Improvements constructed in
;violation of that paragraph. Violation of the Covenant shall bs
.grounds for the Department to file civil and crimihal actions

egainst the Owner or Owners as provided by law.

3.04 Notice in Agreements. All Owners. and Occupants
shall execute a written instrument which shall accompany all

purchase, lease, sublease, or rental agreements relating to the

18
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Property. fThe instrument shall contain the following statement:
"The land described herein contains hazardous substances.
Such condition renders the land and the Owner, lessees, or

other possessors of +the land subject to requirements,

restrictions, provisions and 1liabilities contained in
; Chapter 6.5 and Chapter 6.8 of Division 20 of the Health

and Safety Code. This statement is not a declaration that

a hazard exists."

3.05 Notice in Owners Association Covenants, Conditionsg

;and Restrictions. The following statement shall be included in

ithe Covenants, Conditions and Restrictions of the Stonegate
Milpitas Owners’ Association, or its successors;~if any. This
statement may not be removed or amended from the Stonegate‘
Milpitas Owners’ Association Covenants, cConditions and
Restrictions without written approval of the Department.

-7 =
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"s$oil Conditions.  Certain soil in the development

Fontained low concentrations of agricultural chemical residues.
! . .

Fhis soil has been placed in a trench beneath the private
! “ .

4;streets in the Common Area (the Roadways) as a part of a soil
1

%emediation plan approved by the California Department of Health
3

bervices (DHS). A copy of the plans describing the location,
|

‘Fepth and other related information on the buried soils is on

8;Iffile with the building department of the City of Milpitas.
i
gi There shall be no excavating, grading, drilling, or taking
20"

of other actions that may in any manner disturb the soil located

]
llicaven feet beneath the Roadways without the prior written

consent of the Association and the Declarant. Prior to granting

'any such consent, the Association shall notify and consult with

14'the Declarant and a soils engineer experienced in the handling

lsFand treatment of residual agricultural chemicals in soils for
! .
18 ‘the purpose of (1) establishing of procedures to ensure that any

l7‘action that disturbs the soils is in complete compliance with

18f;all appropriate federal, state, and local laws; and (2)

L
i
lg?monitoring the action to ensure compliance with the procedures.

20i1n addition, the Association may impose such other restrictions

Zlfor conditions that +the Assoclation considers necessary or

]
221advisable under the circumstances.

23, Tf the Association authorizes the disturbance of the soil

4 . . o . . . . .
24 without prior notification-’and consultation, as required herein, -

255the Assaciation shall defend, indemnify and hold Declarant and

26 its successor and assigns harmless from any claims, demands,

27 liabilities, causes of action, Judgments, and expenses
-8
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F(including attorneys’ fees) arising from such action,

ﬁ The association shall maintain the Sign installed bpy

PDeclarant at the entrance into the development that prohibits

[any disturbance of the soils within the Roadways without the
consent of the aAssociation.n

i
i

|
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ARTICLE IV
VARIANCE AND TERMINATTON

4.01 Variance. Any Owner of the Property or any portion
;&hereof may apply to the Department for a written variance from
%he Provisions of this Covenant. Sucb application shall be made
lln accordance with Health and Safety Code Section 25233,

4.02 Termination. Any Owner of the Property or a

3'?

14

17

18t

19
20
21

22

‘portlon thereof may apply to the Department for a termination of

. hthe Restrictions as they apply to all or any portion of the
®

16|

‘l' 27
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'Property. Such application shaLl be made in accordance with
[Health and Safety Code Section 25234.

4.03 Term. Unless terminated in accordance. with
Daragraph 4.02 above, by law or otherwise, this Covenant shall
continue in effect in perpetuity,.

ARTICLE V
[ . MISCELLANEOUS
5.01  No Dedication Intended. Nothing set forth herein

shall be construed to be a girft or dedlcatlon, or offer of 3
gift or dedication, of the Property or any portion thereof to

the general public or for any purposes whatsocever,
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i
i ©5.02 Notices. Whenever any perscn gives or serves any

inotice, demand, or other communication with respect to this

jCovenant, each such notice, demand, or other communication shall

|

i1f personally delivered to the perscon being served or to an

be in writing and shall be deemed effective 1) when delivered,

%officer of a corporate party being sexved or official of a
] :
b
j

government agency being served, or 2) three (3) business days

lafter deposit in the mail if mailed by United states mail,
i

gpostage paid, certified, return receipt requested:
! :

! . .

:If to "Covenantor™: Alta Pacific Housing Partners IT
40 California Avenue, Suite H
Pleasanton, CA 94566

1If to "Departmenti: . Department of Health Services

L Toxic Substances Control Progranm
1 Site Mitigation Branch

% : 700 Heinz Avenue, Suite 200

F \ ' Berkeley, CA 94710

; Attention: Stonegate Development
' Project

!s

1IE to "Owner”: Stonegate Milpitas

}

[ Owners’ Assoclation

i Stonegate Development
i Dempsey Road
i
\
I

! Milpitas, CA 95035
Covenantor, the Department, and each Owner may change their
faddresses for notices by recording a modification to this
lCovenant for such purpose and delivering notice thereof and a
Ecopy of such recorded modification +to the Covenantor, the
Department and each Owner in the manner provided in this
iparagraph.

5.03 Partial Invaliditv. If any portion of the terms or

Restrictions set forth herein is determined to be invalid for




i
f
'1 ;any reason, the remaining portion shall remain in full force and
. 2 ‘effect as if such portion had not been included herein.
5'} 5.04 Article Headings. Headings at the beginning orf
4 Eeach numbered article of this Covenant are solely for the
|
5s’cozwenlenc:ez of the parties and are not a part of the Covenant
6. 5.05 Recordation. This instrument shall be executed by
7§the Covenantor and by the Regional Administrator of the Regian
|
8f,2, Toxic Substances Control Program of the California Department
9gc:f Health Services. This instrument shall be recorded by the
Lo’ ,ICOvenantor in the County of Santa Clara within ten (10) days of
i
Mlithe date of execution,
12 5.06 Referencss. All references to Code sections
13 : include successor provisions.
.. 14 LIN WITNESS WHEREdF, the undersigned have executed this Covenant
lsifon the 19144 day of Mareh , 1991.
|
16!
[
l?|COVENANTOR: ALTA PACIFIC HOUSING PARTNERS IT,
18! A Callfornla limited partnership
lgL BY: ALTAMONT ENTERPRISES, LTD.
1 ‘a California Corporatlon
20 l It%neral /rtnar
21§ ) BY:
f F.S. WILLIAMS President
:22i BY: K/W REALTY GROUP LIMITED
93 | PARTNERSHIP
! a Delaware limited partnership
o4 Its General Partner
25 BY: XLINGBELL DEVELOPMENT COMPANY
LIMITED PARTNERSHIP
28 A % limited partnership
; Its General Partner
. 27
COURT PAPRER ._.ll_.
15 173 (Rev. a 72y
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DEPARTMENT:

E

l

BY: KLINGRELL DEVELOPMENT
CORPORATION

a Delaware corporation

Its General Partner

BY: T ¥YamRs

ham%i,77?§;;¢4aiﬂﬁﬂﬁéé§

Title:_JicE TZESIDGHRT

STATE OF CALIFORNIA
DEPARTMENT OF HEALTH SERVICES

By: —/’féa;é: ~’égif”2;”,_____;

amanfg

HOWARD K. HATAYAMX
Title: H Regional administrator, Region 2
Toxic Substances Cantrol Program

_12—..
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tacknowledged to me that he/she executed the within instrument on

t

iSTATE OF CALIFQORNIA

Tt N

ncoUNTY OF _Alameda
i
On _ Mareh 19, r 1991 before me, the undersigned, a

Notary Public in and for said state, personally appeared

|
GfTbm Kambe » personally known to me or proved to me on the

basis of satisfactory evidence tg pe the person who executed the

within instrument as Vice President of Klingbell

iDevelopment Corporation, a Delaware Corporation, who

behalf of Klingbell Development Corporation, a Delawares
Corporation, which executed the within instrument on behalf of
Kllngbell Development Company Limited Partnership, a _fofaware

limited partnership, which exacuted the within instrument on

1behalf of K/W Realty Group Limited Partnership, a Delaware

l1imiteq partnership, which executed the within instrurent on
behalf of Alta Pacific Housing Partners 1T, a California limited
lpartnership, and that all the foregoing entities executed the

within instrument.

WITNESS my hand and official seal.

i
. (.~ /
_ 4
° koA 'f BISHOP ¢>>’7fuﬁ-f~/ /\ w ol s/

NOTARY PUBLICCALIFGRNIA 4
LAMEDA COUNTY
COMM. EXPIRES o0E wown Notary Public in and for said

County and State

L




STA‘I‘E OF CALIFORNIA )

. 2| COUNTY OF 41%?#/&229&)

4
¢

3 '|
!

a4l on .5 ’/?*’?/' , 1991 before me, the undersigned, a
i

SgNotary Public in and for said state, personally appeared

6l!Ho‘;«rard K. Hatayama, personally known to me or proved to me on
the basis of satisfactory evidence to be the person who executed
the within instrument as Regional Administrator of the Region 2,
9.iToxic Substances Control Program of the De?artment of Health
10 iServices, the Agency that executed the within instrument, and

11 acknowledged to me that such agency executed the same.

13 WITNESS my hand and official seal.
1

. CFFICIAL SEAL

LINDA K. BISHOP 71/
HOTARY PUBLIC-CALIFORNIA —ﬂ/[’/ i”('_ft/ v A@L
ALAMEDA COUNTY ‘

MY COMM. EXPIRES JUNE i, 1971 Notary Public in and for said .

18 ) County a?md State

19

20
21 .
22
25
24
25
26
“ 27
. SAREH !

TALIFOARN"A
* {REVY, 8.7
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STATE OF CALIFORNIA ).
)
COUNTY OF ALAMEDA }

On March 19, 1991 before me, the undersigned, a

Notary Public in and for sald state, personally appeared

R. S. Williams » Personally known to me or proved to me on the

basis of satisfactory evidence to bae the person who executed the

within instrument as President of Altamont Enterprises,

Ltd., a California corporation, said corporation being known to me
to be the general partner of Alta Pacific Housing Partners II, a
California limited partnership, the limited partnership that
executed the within instrument, and acknowledged to me that such
corporation executed the same ag such partner and that such partner-

ship executed the gape.

WITNESS my hand and official seal.

OFFICIAL seat ) £¢5_ : ‘/Ci:, _ ,
o M RN G
Notary Public in and for”said

County and Stare

-15-
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Exhibit A
LEGATL, DESCRIPTION

AREAS OF PESTICIDE-LADEN SOIL
CONTAINMENT

All that certain real property situate in the city of
Milpitas, County of Santa Cclara, State of california, described
as follows:

Being a portion of David 1ane and Cuciz Lane as shown upon
that certain Tract No. 8344 filed in Book 617. of Maps at Pages
16 +through 18, Records of Santa Clara County, being more

particularly described as follows:

PARCEL ONE:

Beginning 2t the intersection of the southerly right-of-vay
line of David Lane with the common boundary line between Lot -
and Lot 58, as shown upon said mapj; ‘

Thence, from said POINT OF BEGINNING, N 3© 317 20" W, 40.00
feet, to a point in the northerly right-of-way line of said David
Lane;

Thence, along sald northerly 1ine easterly on the arc of a
curve to-the right, concave to the south, said curve having a
radius of 140.00 feet, through a central angle of 9° 297 55", for
an arc length of 23.21 feet; -

O g1’ 25"

Thence, continuing along said northerly line, S 84
E, 70.07 feet;
Thence, continuing aleng said northerly line, easterly on

the arc of a curve to the left, concave to the north, said curve

-] -
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having a rédius of 65.00 feet, through a central angle of 23° gg-
28", for an arc length of 26.25 feet;

Thence, leaving said northerly right—of—way line of Dpavid
Lane, S 17° pg’ s3n E, 30.00 feet to a point in the southerly
right-of-way line of said David Lane;

Thence, continuing along said southerly 1line, westerly on
the arc of a curve to the right, concave to the north, said curve
having a radius of 95.00 feet, through a central angle of 18° 10/
56", for an arc length of 26.83 fegt;

Thence, continuing along said southerly line, s 83° g1’/ g3
W, 94.39 feet;

Thence, continuing along said southerly line, westerly on
the arc of ‘a curve to the left, concave to the south, said curve
having a radius of 100.00 feet, through a central angle of 2° 327

23", for an arc length of 4.43 faet to the POINT OF BEGINNING.

TOGETHER WITH all that portion of said David Lane, being
more particularly described as follows:

Being a strip of land of uniform width of :30100 hfeet,
measured at right angles, 1lying 15.00 feet on each side of the
following described centerline;

Beginning at the most northerly terminus of that certain
course on the centerline of David Lane as delineated as "y 17°
09’ 53" W, 107.00" as shown upon said map;

Thence, from said POINT OF BEGIﬁNING, along said centerline
of David Lane, northwesterly on the arc of a curve to the left,
concave to the southwest, said curve having a radius of 40.00

- -
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feet, through a central'éngle of 90° 007 go", for an arc length
of 62.83 feet;

Thence, continuing along said centerline, $§ 72°

50/ 07" W,
389.50 feet;

Thence, ceontinuing along said centerline, southwesterly on
the arc of a curve to the left, concave to the southeast, sald
curve having a radius of 215.00 feet, through a central angle of
15° 297 39", for an arc length of 58.14 feet to a point of
reverse curvature;

Thence, continuing along said centerline, southwesterly on
the arc of a curve to the right,:concaVe to the northwest, said
curve having a radiug of 215.00 feet, through a central angle of
15° 297 39", for an arc length of 58.14 feet;

O

Thence, continuing along said centerline, S 72 50’ Q7" W,

274.21 feet to the terminus of said centerline.

PARCEL TWO:

Being a strip of land of uniform width of 30.00 feet,
measured at right angles, lying 15.00 feet on each side of the
following described centerline;

Beginning at the most southerly terminus of that certain
course on the centerline of David Lane, delineated as "N 170,09'
53" ¥, 107.00" as shown upon saia map;

Thence, from said POINT OF BEGINNING, along said centerline

of David Lane and Cuciz Lane southwesterly on the arc of a curve

to +the right, concave to the northwest, said curve having a
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radius of 40.00 feet, through a centra)l angle of 90% oo’ oon,

an arc length of 62.83 feet:
Thence, continuing along said Centerline, § 72? 507

393.03 feet to the terminus of saiqd centerline.
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